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Independent Communications Authority of South Africa
Pinmill Farm, 164 Katherine Street, Sandton
Private Bag X10002, Sandton, 2146

FAX

Monitoring and Complaints Unit
Tel: +27 11 321 8494

Fax: +27 11 444 1451

Email: fxaba@icasa.org.za

To: The Executive Director- FX|
From: Fikile Hlongwane
Date: 06 March 2007

Per Fax: (011) 339 4109
Pages: 8 inclusive

SABC RESPONSE

Dear Ms. Duncan

Please find herewith communiqué from the independent Communications
Authority of South Africa {(ICASAY

[/

Fikite Hiongwane
Acting Manager: MCU
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independent Communications Authority of South Africa
Pinmill Farm, 164 Katherine Street, Sandton
Private Bag X10002, Sandior, 2146

Monitoring and Complaints Unit
Tel: +27 11 321 8494

Fax: +27 11 444 1461

Email: fxaba@icasa.org.za

08 March 2007

The Exascutive Director
Freedom of Expression Institute
.. Box 30668

Braamionten
2017

Per Fax: {011) 339 4109

Pear Me, Duncan

Complaint against the SABC (Violations of the South African Constitution, Broadcasting
Act and Licence conditions)

The above complaint lodged by the Freedom of Expression Institute with the Authority against the
SABC on 20 February 2007 bears reference.

FPlease find herewith the SABC's response in respect of the aforesaid. You are requested o
submit vour response and or comment {o the Authority by end of business on Friday 09 March
Fhaile Hiohgwane

2007
Acting Manager

Monitoning and Complaints Unit- ICASA

Y§ire Sincergly’
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Vuka Sizwel
Sizwel Priicy end Reguistony 4ffalrs

Radic Perk Henley Road

Auckiand Park 2082

Jahannasbury

Frivets Bag Xi

Ackland Park FODE

Tl 2791 714 3BIE Fax 2711 V14 4508

Facsimile

Atienten’ Lindisa Mabuth B U

Company: 1CASA R -
Depariment: Monitoring Depariment S N )
Re: _FXI compiaint : : - R
FaxNumper  01tes4t4st
Date: 05 March 2007
| From: _Faldr Hassen S
Department; Pelicy and Regulatory Affairs

¢ Coniast Mumber: (11 714 3728 B N

O Reply ASAF 0 flesse Commast O Flzass Reasw O For rour informstisn

Dear Mz. Mabulu,

Plaase find ths enclosad documentation with regards ta the Freedom of Exprassion Institution’s
compiaint,

Lﬁif

Fakir Hassen
Marnsger: Broadeast Complance
SABC

Wy SwiTeRary
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SABC »

Vuka Sizwel

Boiley and Reguistory Affsirs

Pogin Park Menley Roead

Auckiand Park 2082

Johennesbirg

Private Bag XTI

Auskland Fark 2008

Tal FYi Tid 336 Fax ITTI TV 4508

independent Communications Authority of Soulh Atnca
Private Bag X 10002
SANDTON
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BY EAY : (011) 444 1461

Daar Ms Mabiiu

COMPLAINT: FREEDOM OF EXPRESSION INSTITUTE

!rafer to your fax of 26 February 2007 in respect of & complain: lodged with 1CASA by the Fresgom of
Exorassion Institute (FXD), which alleges that the SABC nas fgilad to comply with the following South
Affesn statutes following the Commission of Enquiry into bizcklistng and related matiers:

s The Constitulion of the Republic of South Afrca
+  The Brozdeasting Act No. £ of 1999 (as amended)
= Tha ICASA Acl Mo, 13 of 2000 as emendad

-

| 8lao cenfirm fhat the four different e-mails attached to this compiaint are, 28 indicated in your ietier. for the
information of the SABC anty and we il therefore not respond o the alisgations and demands therein,

4: tha oulsel we wigh 1o stals thal the SABC believes there s no velidity te the complaint

The SAEC fully aporeciates the fighi of the FiJ 1o express ils opinions on mabters raiated to the public
brmadeaster. But we submit that the compiairant has failled to show how any of the alegations in s
somplaint constitite an actual violaticn by the SARC of i lcence conditions ang stalulory obligations
through s broadeast material. No speclfic refersnces are made (O programmes broadeast which are
sliaged (o have contravaned licence conditions ang statutory obligatons. instead the complsint srgues thal

cerain sditoral instructions around the “blacklisting” of cenain commentainrs would have resulted in ts
reduction n the diversity of viewpoints on SABG senvces’. Bul nowhere i3 this shown, i1 doss naol

b

nacessarty follow thad because certain commeniaic?s did not sppear on air. the matenal brosscsst Dy th
SABRC and specifically SAfw was in vicladon of lig | conditions and statutory obligations fo provid
tain, imparial news and cwrent affsirs program ators did nol 2opear Oof &
others may ha { ’ ;
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Broission mat the FEI 2 uang the
7 LBCs tack of eppropraie r~:=po =
; rs more inleresied n oncCerstanding whal sieps the SAZC nas !ﬁri’:f‘r simcs the Commission’s f"nd ngs
than 7 arguing nan-camplianca. The complainant states Tnere is no informatior in the subiic domain of
acticrt being taken on the measures bsing proposad by the Commission” and "We are now of the vew hal
we have waited in vain”'. The SABC submlis that the .c’dgmg of & complaint on alleged viodalion of eance
concitons and statutary obligations /s not the appropnzte vahicie for estabiishing information on what sleps
ine SABC may have tzken {clowing the Commission's findings.
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Leaving sside the SABCs prefminary views on the validity of the compiaint, we wish to refer the Authority
517 a) of (e HOASA Act which states

“4 person who has reascn fo believe that 3 licensee s guilty of any nor-compliance with
tha tarms and condifions of its ficence or with f?’ys r or the underying siatutes may looge
& compiaint with the Authorly within B0 _days (sur emphasis!t of becoming aware o the
alleged nom-compllance.”

The Eme-frama in this prodsion is aligned with the Smeframe laig oul i s33(1Xz) of the Electronic
Communications At which requires broadoasters to keep copres of thelr broadoast materal for 60 days.

The SARC understands that the Intention of these provisions {(which is tonger than the 30 davs previcusly
fald cut in the Independent Broadoasting Authority Actl is [0 allow members of the public and interssted
partes suficient §me to lodge complainls abcut broadeast matenal and &0 1o ensura that such complaints
ars dealt with timecusly. The lime-frames aisc prevent the unreasonable situalion whare broadeasters
would have o keep copies of broadeast material for an unspecified time, in order 1o answer Compiaints
which may of may aot bs lodgsd against it

The SABC submits that e compiainant has net complied with s17C{1){z) of the ITASA &ct as the allegad
nor-compliznce refeed to in the compiaint came into the public domain in October 2006, The
compiainant, in fact, issuea public statements It this regard [atlached as Annexwa Al which confinm that
?ﬁev were fully aware end, by their own admission, soncemed gbout the matters referred o in the complaint

19 Ootober 2006 glready.

Tha corplaingrs s alko cleady aware of he provisions of s17C[1Ha) of the [CASA Act s extansive
referance i3 made o 517 of the ICASA Actin naragraph 79 of the complairi

7 oalse wishes td noint out that ancther ’*‘ﬁr*f nam

: Q’WC yoof the !C;‘\SA At i
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The SABC submins that { woud be seversly prejudiced il

* wald be g clear vidation of the provisions of 817
2 Sz""c:a}fﬂ the SAEC wish o defend this camplaint b,
rot be able 1o do 30 as the 80 day perod for kea

DASBRC,
s | would reale gr unreasonable precedeni wherain tha SARC and other proadeastsrs would be
cied 10 answer complaints about offences whicr arg alleged o have otcurred regardisgs of

whin they ars afleged to have accumed.

+  The SABC currently recerves hundrads of wnlten ¢
2% licerssd services. The management of zhese o
sanuld there be ro time-frame for the lodaing of complaints,

ompiaims s vear about material Droadeast on s
complairds would become extramaly difficuit

"E“n & SABC also notes that the Autharity has on previous accasions refused to enteriain complainis on the

asis that they did rot comply with the legisiativs time-framas. The SABC submils it would re highly
érregu!ar for the Authority to deviate from that course of action in this case.

We thersfore urgs the Adthority fo dismiss the complelrt

Having erguc-m the sbove, the SABC does not progose at this point to respond to the complaint in any
furthar datail Wa, however, reserve our rights to make further submissions should the Authcrity decids to

rrocead 1o emertam the complaint.

i regards
j ]j

gf;}/??'m
L 3 L

FAKIR HASSEN
Banager Broadeast Compliance
Policy & Ragulatory Affairs
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The report was put together by a semd- ndemend@v commission of engul
following terms of reference:

1. D 2 ka&ata had ipstructed his staff not to use four specifically named commentators
becauss of their alleged political bfas. Other names were subsequently added to the
list of “exc qdad znalysis”,

1. This wstruction was wrongful in that it was politically motivated since these
comment amfs held & particular view on the African Matignal Congress [ANC) succession
debate {0 which the SABC was presumably opposed.

The FX! betleves that there is anly one way for the SABC fe put public speculation

i report into allegations of blacklisting on the Corporation's senvices to rest,
s to refease we report in fuil, Half measures and summanies witl not do, That &
why the FXIyesterday fited an information reguest with the SAEC, on the basis of the
¢ access to information Act, asking for the report,

The SaBCs Group Chief Executive Gificer, Aov Tall Mpofu's response to questions %;h
merning ofy the SABC's SAFM, and the statement issued by the SABC ye gtercjezy - ;
comtains @ ‘summary’ of the report - are completely ‘ﬁarimu te am: rajse mnre

ﬁumﬂ*mrc than they answer, Further, in failing to release the report, the SARC i3 faliing
owr at the eritical moment when it comas o ils commitment Lo transparency. 1H
%s no 3 puiblic dis .J;:z e abm_st t”‘g contents of the rﬁ;::f‘m *f}{,i”* coinpeling versions

o r&s"‘ on iy once the public

d pute that wi

Conters z:;,zflf'i directly, and not
Eb fe ?t%“m’ix ore i 3 shrong argum '

' Le released,

repsatedly contrad
ame Gwals show on SAFM and
vsted that, arcording 1o ?%*x
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T found that SAFM o
7 the SABC >h0f"€p“
t.ww tne exlsta e u?’
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$8C summary, the commissioners Tound fMat instructions
mer{aa«’?r* (Karima Brown and Paulz Stier, others
*‘18 Zi maame crigis s_?ﬁﬁti&ti? zraf}*‘f?\: NG
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{1 the

public is becayse the

Another reason why the SABC must release ihe full repor
ed, ang even downnght

Ui
54B80s awn summary of the report §s confusing, garbl
contradictor

The reasons for the non-release cited by the SABC are that much of the evidence given
nwas given By anonymous sources, and could therefare n
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to the Comwmissio ot be tosted
and ‘may well be contestable | Alsa, that the constitutional rights of witnesses and
those against whom allpgatzom are baing made, ars at stake. The untesiable naturs of

some of the evidence was perhaps inevitable with an @nquir;f of this nature, but tne
preponderance of confidential sources should not stop the rﬂif»ase of the report, The
public will reac and understand untesied {and untestable} alisgations for what they
are. Alsc, if this weaknegss applies to the report, then it applies ;ﬁwaiq £ the
summary, so these are not sufficient grounds to withhold the release of the raport.
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He will never §<%w whet the report really says as long as we receive onl
me rpretation of it, which confuses as much as it informs. For example, w 5
o make of the Sf&. cuw‘marv that, in relation to Vukan! Mde, that there was ‘ro
nce to suggest that any instruction was ever given to use him as an analyst or
Cﬁfﬁmaﬂ’icﬁiﬁr s difficudt to kinowe whether this i1 3 'mfzake as the purpose of the
engquiry was nol Lo prove whether there were instruclions Lo use particuiar
cornentalons, put rather not to use commientstors. in relation to Aubrey Matshial, i
states that thers was no evidence of 4 blenkst ban, but then refers to his ‘exclusion’.
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